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The key is the Supreme Court 
of Kentucky’s decision in the 
Simpson County case. 
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 “The rates and service exception effectively 
insures, throughout the Commonwealth, that 
any water district consumer/customer that 
has contracted and become dependent for its 
supply of water from a city utility is not 
subject to either excessive rates or 
inadequate service.” 

 Simpson County Water Dist. v. City of 
Franklin, 872 S.W.2d 460, 465 (Ky. 1994). 
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 In Simpson, the Court points out that the city 
raised the water district’s rates while not 
raising the city’s rates.  (This seems to be the 
key fact.)   

 Would the result have been the same if the 
city had raised both the city rates and those 
charged to the district by the same amount?  
(This is a 4 to 3 decision.) 
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What if the Public Service 
Commission did not have 
jurisdiction? 



 We would still have disputes, and these would 
be matters for resolution in the appropriate 
Circuit Court.  Is it efficient to have a single 
administrative forum for resolving wholesale 
rate disputes between regulated and non-
regulated utilities rather than trying to 
resolve these matters through Circuit Court 
actions?   

 How do the forums differ?  (Circuit Court as 
compared to Public Service Commission)? 
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 Does it make sense to allow the Commission 
to review a portion of an otherwise 
unregulated entity’s rate-making policy and 
determinations?   (Perhaps some municipal 
utilities do not enjoy being questioned by the 
Commission.) 

 Is the “spectre” of Commission regulation 
preventing cooperation and agreements? 

 Are we better off moving toward standard 
cost-of-service study principles and rate 
design practices? 
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So, how do we measure the 
Commission’s performance? 
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 Specify the procedure for submitting a 
wholesale contract or rate; 

 Specify the procedure for adjusting a 
wholesale contract or rate; 

 Process applications in a timely-manner; 
 Identify concerns and explain policy, and 
 Understand municipal utilities? 
 (How often does the PSC suspend and 

investigate a wholesale rate increase in the 
absence of an objection?) 
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 For regulated utilities, the Commission’s 
jurisdiction includes construction and financing 
activity.  Is the jurisdiction sufficiently 
comprehensive to be effective? 

 Does KRS Chapter 74 provide an “end-run” 
through Water Commissions?  And, we have yet 
to develop a comprehensive body of 
authority/guidance on Water Commissions. 

 Are service issues, such as drought planning and 
water quality, sufficiently addressed? 

 Note:  The current framework does not offer 
Commission protection to non-resident retail 
customers. 
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 An “opt-in” provision for municipal utilities 
through which the Commission would also have 
jurisdiction over an electing municipal utility’s 
retail rates and service. 

 Legislation addressing the procedure for 
wholesale rate adjustments.  (For example, would 
we want to consider changing the burden of 
proof for a wholesale rate adjustment?) 

 Rate indexing and/or surcharges.  The 
Commission’s plenary authority extends to 
municipal wholesale rate and service issues. 
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Kentucky lacks an overall 
supervisor of water resource, 
drinking water infrastructure, 
and service. 
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 Who would have the authority to make 
decisions regarding water supply planning? 

 Would the increase in regulatory burden be 
greater than the corresponding benefit? 

 How would we decide jurisdictional 
boundaries?  (statewide, county, watershed, 
service territories?) 
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 David Edward Spenard 
 Office of the Attorney General 
 1024 Capital Center Drive, Suite 200 
 Frankfort, Kentucky  40601-8204 
 T 502-696-5457 
 david.spenard@ag.ky.gov 
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